GENERAL TERMS AND CONDITIONS　　　　（S/CON）

1. SHIPMENT OR DELIVERY

 The obligations of Seller to ship or deliver the goods specified on the face of this Contract (“Goods”) by the time or within the period specified on the face of this Contract shall be subject to the availability of the vessel or the vessel’s space.

 If, under the terms of this Contract, Buyer is to secure or arrange for the vessel or vessel’s space, Buyer shall secure or arrange for the necessary vessel or vessel’s space on berth terms basis and give Seller shipping instructions within a reasonable time prior to shipment, including but not limited to the name and detailed schedule of the vessel. If Buyer fails to give such instructions within a reasonable time prior to shipment, Seller may, at its sole discretion and for Buyer’s risk and account, arrange for the vessel or the vessel’s space and make shipment of the Goods without prejudice and in addition to any other rights and remedies Seller may have under this Contract or at law or in equity or otherwise. 

 In case of shipment or delivery in installments, any delay or failure in shipment of one installment shall not be deemed a breach of this Contract giving rise to a right of Buyer to cancel this Contract or refuse to accept performance with respect to other installments.

2. PAYMENT

 If payment for the Goods shall be made by a letter of credit, Buyer shall establish in favor of Seller an irrevocable letter of credit through a prime bank of good international repute immediately after the conclusion of this Contract in a form and upon terms satisfactory to Seller.

 If Buyer’s failure to make payment, to establish a letter of credit or otherwise to perform its obligations hereunder is reasonably anticipated, Seller may demand that Buyer provide, within a reasonable time, adequate assurance satisfactory to Seller of the due performance of this Contract and may withhold shipment or delivery of the undelivered Goods until such assurance is given.

 Buyer shall pay the price specified on the face of this Contract without set-off, counterclaim, recoupment or other similar rights which Buyer may have against Seller, which rights shall be exercised in separate proceedings between Buyer and Seller.

 Any new, additional or increased freight rates, surcharges (bunker, currency, congestion or other surcharges), taxes, customs duties, export or import surcharges or other governmental charges, or insurance premiums, which may be incurred by Seller with respect to the Goods after the conclusion of this Contract shall be for the account of Buyer and shall be reimbursed to Seller by Buyer on demand.

 If Buyer fails to pay for the Goods in accordance with this Contract, Buyer shall pay to Seller as liquidated damages and not as a penalty overdue interest at the rate of the lower of eighteen percent (18%) per annum or the maximum interest rate permitted by the laws of Buyer’s country, calculated from the due date for such payment until the actual date of payment calculated on the 360 day a year basis for the actual number of days elapsed.

3. FORCE MAJEURE

 If the performance by Seller of its obligations hereunder is directly or indirectly affected or prevented by force majeure, including but not limited to Acts of God, flood, typhoon, earthquake, tidal wave, landslide, fire, plague, epidemic, quarantine restriction, perils of the sea, war declared or not or thereat of the same, civil commotion, blockade, arrest or restraint of government, rulers or people, requisition of vessel or aircraft, strike, lockout, sabotage or other labor dispute, explosion, accident or breakdown in whole or in part of machinery, plant, transportation or loading facility, governmental request, guidance, order or regulation, unavailability of transportation or loading facility, bankruptcy or insolvency of the manufacturer or supplier of the Goods, or any other causes or circumstances whatsoever beyond the reasonable control of Seller or manufacturer or supplier of the Goods, then Seller shall not be liable for loss or damage, or failure of or delay in performing its obligations under this Contract and may, at its option, extend the time of shipment or delivery of Goods or terminate unconditionally and without liability the unfulfilled portion of this Contract to the extent so affected or prevented.

4. DEFAULT

 In case of (ⅰ) Buyer’s failure to perform any provision of this Contract; (ⅱ) Buyer’s inability to pay its debts generally as they become due; (ⅲ) Buyer’s bankruptcy or insolvency or (ⅳ) appointment of a trustee, receiver or liquidator of Buyer or of any material part of Buyer’s assets or properties (“Events of Default”), Seller may, at its sole discretion, (ⅰ) terminate this Contract or any part thereof; (ⅱ) declare all obligations of Buyer immediately due and payable; (ⅲ) resell the Goods; (ⅳ) hold the Goods for Buyer’s account and risk; (ⅴ) postpone the shipment of Goods; or (ⅵ) stop the Goods in transit, and Buyer shall reimburse Seller for all losses or damages arising directly or indirectly from such Events of Default.

 The rights and remedies of Seller hereunder are cumulative and in addition to Seller’s rights, powers and remedies existing at law or in equity or otherwise.

5. INTELECTUAL PROPERTY RIGHTS

 Nothing herein contained shall be construed as transferring any patent, trademark, utility model, design, copyright, mask work or any other intellectual property rights in the Goods, all such rights being expressly reserved to the true and lawful owners thereof.

 Seller shall be neither responsible nor liable for any infringement or unauthorized use with regard to any patent, trademark, utility model, design, copyright, mask work or any other intellectual property rights.

6. WARRANTY, CLAIM

 UNLESS EXPRESSLY STIPULATED ON THE FACE OF THIS CONTRACT, SELLER MAKES NO WARRANTY OR CONDITION, EXPRESSLY OR IMPLIEDLY, AS TO THE FITNESS OR SUITABILITY OF THE GOODS FOR ANY PARTICULAR PURPOSE OR USE OR THE MERCHANTABILITY THEREOF.

 If any warranty exists, Seller’s liability shall be limited to replacement or repair of the defective Goods.

 Any claim by Buyer of whatever nature arising under or in relation to this Contract shall be made by registered airmail within thirty (30) days after the arrival of the Goods at the port of destination, or solely with respect to claims alleging the existence of a latent defect in the Goods, within six (6) months after the arrival of the Goods at the port of destination, and any such claim shall contain full particulars with evidence certified by an authorized surveyor.

7. LIMITATION

 Seller shall not be responsible, whether in contract or warranty, tort or on any other basis, to Buyer for any special incidental, consequential, indirect or exemplary damages, and in no event shall Seller’s total liability on any or all claims from Buyer exceed the price of the Goods.

8. GENERAL

(1) All disputes, controversies or differences arising out of or in relation to this Contact or the breach thereof which cannot be settled by mutual accord without undue delay shall be settled by arbitration in Tokyo, Japan, in accordance with the rules of procedure of the Japan Commercial Arbitration Association. The award of arbitration shall be final and binding upon both parties, and judgment on such award may be entered in any court or tribunal having jurisdiction thereof. This Contract shall be, in all respects, governed by and construed in accordance with the law of Japan, provided that the application of the United Nations Convention on Contracts for the International Sale of Goods shall be excluded. The trade terms herein used, such as FOB, CFR, CIF, FCA, CPT, CIP, DDU and DDP shall be interpreted in accordance with “INCOTERMS 2000”.

(2) The failure of Seller at any time to require full performance by Buyer of the terms hereof shall not affect the right of Seller to enforce the same. The waiver by Seller of any breach of any provision of this Contract shall not be construed as a waiver of any succeeding breach of such provision or waiver of the provision itself. 

(3) This Contract constitutes the entire agreement between the parties hereto and supersedes all prior or contemporaneous communications, agreements or undertakings with regard to the subject matter hereof. This Contract may not be modified or terminated except by a written agreement of Seller and Buyer.

(4) Buyer shall not transfer or assign this Contract or any part thereof without Seller’s prior written consent.
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